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Office  of  the  Schuylkill  Navigation  Company 
Philadelphia,  December  17, 1832. 


To  JOHN  SERGEANT,  ESQ. 

HORACE  BINNEY,  ESQ. 

CHARLES  CHAUNCEY,  ESQ. 

Dear  Sirs, 

The  President  and  Managers  of  the  Schuylkill  Navigation 
Company  deem  it  necessary,  for  the  navigation  of  the  river 
Schuylkill,  to  make  another  lock,  and  a  canal  leading  to  and 
from  it,  at  the  Fair  Mount  dam.  They  have  already  doubled 
the  locks  at  eight  other  points  on  the  river,  with  a  view  to 
facilitate  the  navigation;  and  the  additional  work  at  Fair  Mount 
has  become  so  essential  to  the  accommodation  of  the  increasing 
trade  on  the  river,  that  without  it  the  navigation  will  be  much 
impeded,  and  occasionally  interrupted  at  that  point.  You  are 
requested  to  examine  the  agreement  made  between  the  Navi¬ 
gation  Company  and  the  City  of  Philadelphia,  dated  the  14th 
June  1S24,  as  well  as  all  other  agreements  between  these  par¬ 
ties,  in  regard  to  the  water  and  water-power  at  Fair  Mount, 
and  to  give  the  Company  your  opinion  upon  the  following 
questions : 

1.  Whether  there  is  any  thing  in  any  or  all  of  those  agree¬ 
ments,  which  deprives  the  Schuylkill  Navigation  Company  of 
the  right  to  draw  such  a  quantity  of  water  from  the  dam  as 
they  deem  necessary  for  the  purpose  of  the  navigation,  and  to 
prevent  its  being  impeded  or  interrupted. 
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2.  Whether,  for  the  same  end  and  object,  the  Company  have 
not  a  right  to  build  another  lock,  and  a  canal  leading  to  and 
from  it,  at  Fair  Mount. 

3.  Whether  the  Navigation  Company  have  not  a  right,  if 
they  see  fit,  to  remove  the  lock-keeper  from  the  present  toll¬ 
house  at  the  Fair  Mount  dam,  and  to  remove  that  house  also, 
if  necessary  to  the  prosecution  of  another  canal  and  lock. 

In  giving  your  answers,  you  are  respectfully  requested,  not 
merely  to  state  your  opinion,  but  the  reasons  for  it,  and  the 
several  considerations  which  have  induced  you  to  entertain  it. 

Yours,  respectfully, 

(Signed)  Joseph  S.  Lewis,  President. 


OPINION. 


We  have  very  deliberately  considered  the  preceding  ques¬ 
tions,  and  in  consequence  of  the  great  interests  involved  in 
them,  have  examined,  we  believe,  every  agreement  between 
the  City  of  Philadelphia  and  the  Schuylkill  Navigation  Com¬ 
pany  relating  to  the  subject,  beginning  with  the  source  of  all 
authority  to  the  Company  over  the  water  and  water-power  of 
the  river  Schuylkill,  its  act  of  incorporation,  dated  the  8th  of 
March  1S15. 

As  we  have  been  requested  not  merely  to  give  our  opinion, 
but  to  state  our  reasons  for  it,  and  the  several  considerations 
which  have  led  us  to  entertain  it,  we  shall  deem  it  our  duty  to 
advert  to  all  the  clauses,  both  of  the  charter  and  of  the  respec¬ 
tive  agreements,  which  concern  the  inquiry,  and  whenever  we 
think  the  occasion  requires  it,  to  insert  them  at  full  length, 
instead  of  giving  what  might  be  deemed  the  substance  or  the 
elfect  of  them.  If  any  controversy  shall  grow  out  of  the  points 
submitted  to  us,  it  will  so  materially  affect  the  interests  both 
of  the  Navigation  Company  and  of  the  City  Corporation,  but 
more  especially  of  the  proprietors  of  certain  parts  of  the  City 
plot  fronting  on  the  river  Schuylkill,  that  the  subject  cannot 
be  too  carefully  examined  or  too  maturely  investigated  at  the 
present  time  ;  and  nothing  can  better  test  the  accuracy  or  the 
extent  of  the  investigation,  than  a  copious  recital  of  the  various 
provisions,  stipulations,  covenants  and  agreements  from  which 
the  opinion  is  deduced. 
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The  City  of  Philadelphia,  it  is  understood,  has  been  advised 
that  the  Navigation  Company  have  no  right,  under  any  circum¬ 
stances,  to  draw  from  the  river  at  Fair  Mount  dam  any  greater 
quantity  of  water  than  is  required  for  the  supply  of  the  present 
locks  and  canals;  consequently,  that  they  cannot  use  it  to  sup¬ 
ply  new  locks :  and  further,  that  the  City  authorities  have  an 
indefeasible  right  to  possess  and  to  manage  those  locks,  and  to 
retain  possession  of  them  and  the  toll-house,  so  that  the  Com¬ 
pany  cannot  discharge  them  or  their  servants,  by  way  either 
of  release  or  removal,  from  that  position  and  office,  however 
necessary  for  the  purposes  of  facilitating  the  navigation  it  may 
he  deemed  by  the  Company.  These  questions,  it  may  be 
remarked,  have  no  necessary  dependence.  The  Company 
may  have  a  right  to  draw  the  water  to  a  greater  extent  than 
the  City  admits,  and  to  make  new  locks  and  canals  for  that 
purpose,  and  at  the  same  time  may  not  have  a  right  at  their 
pleasure  to  remove  or  discharge  the  City  and  their  servants 
and  agents  from  the  management  of  the  present  locks.  The 
propositions,  therefore,  are  not  necessarily  connected.  But  as 
we  understand  that  our  opinion  upon  both  of  them  is  requested, 
so  far  as  the  questions  submitted  involve  it,  we  shall  accord¬ 
ingly  proceed  to  give  it. 

The  authority  of  the  Schuylkill  Navigation  Company  to  use 
the  water  and  water-power  of  the  river  Schuylkill,  is  wholly 
derived  from  their  charter  or  act  of  incorporation,  granted  by 
the  legislature  of  Pennsylvania  on  the  Sth  of  March  1815. 
The  principal,  and  indeed  the  only  public  object  of  this  charter 
was  to  make  “  a  lock  navigation  on  the  river  Schuylkill.”  The 
Company,  to  this  end,  were  empowered  to  enter  upon  the 
river  Schuylkill;  to  open,  enlarge  and  deepen  the  same  for  the 
purpose  of  making  a  new  channel  or  improving  the  old  one  ; 
to  enter  upon  and  occupy  all  such  lands  of  individuals  as  should 
be  suitable  for  erecting  locks,  sluices  or  canals;  to  enter  upon 
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inclosed  grounds,  and  take  and  carry  away  any  stone,  gravel, 
sand  or  earth,  “  and  to  make,  erect  and  set  up  any  dams,  locks, 
or  any  other  device  whatsoever,  which  they  should  think 
most  fit  and  convenient  to  make  a  complete  slack-water  navi¬ 
gation  from  one  end  of  the  river  to  the  other,  so  as  to  admit  a 
safe  and  easy  passage  for  loaded  boats,  arks  and  vessels,  up  as 
well  as  down  the  river,  or  by  means  of  such  collateral  sluices 
and  locks  as  they  might  devise  for  the  purpose.”  The  navi¬ 
gation  of  the  river  was  the  end  of  the  charter.  The  rights  of 
the  Company  are  such  only  as  are  consistent  with  this  end. 
This  is  an  inference  of  law,  from  the  design  or  object  of  the 
incorporation;  and  would  have  been  free  from  all  doubt,  if  the 
legislature  had  done  no  more  than  to  declare  the  purpose  of 
the  charter,  the  powers  of  the  Company  to  effectuate  it,  and 
the  emoluments  which  they  might  derive  from  the  object 
when  accomplished.  As  a  necessary  legal  qualification  of  the 
rights  of  every  corporation,  this  Company  must  have  been 
bound  to  exercise  them  in  such  a  manner  only,  as  would  be 
consistent  with  the  great  end  of  its  creation. 

But  in  regard  to  the  rights  of  water-power,  this  charter  has 
not  left  the  qualification  to  inference.  The  fifteenth  section  is 
in  the  following  terms  : 

“  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
the  said  President  Managers  and  Company  shall  have  the  privi¬ 
lege,  and  be  entitled  to  use  the  water-power  from  the  said  river, 
sluices  or  canals,  to  propel  such  machinery,  as  they  may  think 
proper  to  erect  on  the  land,  which  they  may  previously  have 
purchased  from  the  owner  or  owners  ;  or  may  sell  in  fee  sim¬ 
ple,  lease  or  rent,  for  one  or  more  years,  the  said  water-power, 
to  any  person  or  persons,  to  be  used  in  such  manner  and  on 
such  terms  as  they  may  think  proper,  ■provided  it  be  so  done 
that  it  shall  not  at  any  lime  impede  or  interrupt  the  navi¬ 
gation :  and  shall  apply  the  moneys  arising  from  the  sale  of 
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the  water-power  to  the  improvement  of  the  navigation,  or  re¬ 
pairing  of  any  damages  that  the  dams  or  locks  may  have  sus¬ 
tained.  ” 

Upon  this  proviso,  as  well  as  upon  the  other  parts  of  the 
charter,  we  entertain  no  doubt  whatever,  that  a  grant  or  sale 
by  the  Company  of  the  whole  water-power  of  the  river,  in 
express  terms,  so  as  to  leave  nothing  for  the  navigation,  would 
be  subject  in  the  hands  of  a  purchaser  to  the  claims  of  the  navi¬ 
gation.  The  Company  have  no  right  to  dispose  of  the  water¬ 
power,  except  in  subordination  to  these  claims,  which,  so 
long  as  the  charter  exists,  must  remain  under  their  protection. 
They  cannot  sell,  lease  or  rent  it,  except  it  be  so  done  that  the 
use  of  the  water-power  by  the  purchaser  or  lessee  will  not  “  at 
any  time  impede  or  interrupt  the  navigation No  lan¬ 
guage  of  the  Company,  however  strong,  can  confer  a  right  of 
water-power  upon  the  purchaser,  that  is  not  subject  to  this 
qualification.  It  is  a  qualification  of  the  rights  of  the  Company 
themselves.  They  cannot  dispose  of  any  more  than  what  re¬ 
mains  after  fully  providing  for  the  navigation,  because  it  does 
not  belong  to  them.  Whatever  right  of  action  may  be  given 
to  a  purchaser  by  a  grant  of  water-power  without  restriction, 
or  with  a  less  restriction  than  the  demands  of  the  navigation 
require, — that  is,  whatever  claim  such  a  purchaser  might  have 
upon  the  Company  for  damages  or  compensation,  in  conse¬ 
quence  of  his  not  getting  an  unlimited  water-power  according 
to  his  grant,  we  entertain  no  doubt  that  he  could  not  get  an 
unlimited  water-power  by  any  words  of  grant  which  the  Com¬ 
pany  might  adopt,  and  that  the  proviso  of  the  fifteenth  section 
would  enter  into  every  grant,  and  qualify  the  purchaser’s  use 
of  the  water-power,  whether  the  grant  expressed  it  or  not,  and 
even  though  it  expressed  the  contrary. 

There  is  another  principle,  equally  clear,  which  we  deem  it 
proper  to  state  in  this  place.  The  powers  of  every  corporation 
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are  given  to  it  to  assist  in  attaining  the  end  of  its  existence. 
In  the  creation  of  a  corporation  for  the  performance  of  a  work 
like  this,  the  commonwealth  appoints  its  own  agent,  to  whom, 
and  to  whom  alone,  it  entrusts  all  the  authority,  discretion  and 
power  of  supervision,  control  and  legislation,  that  it  thinks 
requisite  for  the  performance.  A  power,  particularly  a  legisla¬ 
tive  power,  thus  given  to  the  corporation,  cannot  be  transferred 
to  another  body  or  another  person,  nor  the  right  to  exercise 
it  to  any  extent  which  the  design  of  the  corporation  requires, 
be  abandoned  or  extinguished  by  the  Company.  The  protec¬ 
tion  of  the  navigation,  for  instance,  is  confided  to  the  Compa¬ 
ny.  They  are  entitled  to  make  rules  and  regulations  for  this 
purpose,  and  they  cannot  transfer  or  abandon  the  right.  They 
are  entitled  to  say  what  locks,  devices  and  canals  are  from  time 
to  time  necessary  to  give  proper  facilities  to  the  navigation, 
for  the  work  is  in  its  nature  progressive,  and  as  any  part  is 
found  to  be  inadequate  to  the  end  intended,  it  is  the  duty,  and 
therefore  the  right  of  the  Company  to  make  provision  for  it, 
and  they  cannot  surrender  this  right.  They  cannot  lawfully 
submit  to  any  other  person  or  body  the  right  of  saying  what 
is  a  sufficient  supply  of  water  or  of  locks  for  the  navigation  : 
for  the  duty  of  using  their  own  judgment  in  this  respect,  for 
the  benefit  of  the  navigation,  is  imposed  upon  them  by  the 
charter,  and  they  cannot  escape  from  it,  or  lawfully  pass  it  to 
another.  We  entertain  the  opinion  then,  without  doubt,  that 
if  the  Company  should  grant  to  any  person  all  the  water-power 
of  the  river,  except  so  much  as  that  person  should  think  ex¬ 
pedient  for  the  navigation,  such  a  grant  would  exceed  the 
authority  of  the  Company,  and  so  far  would  not  bind  them  or 
their  successors  to  submit  to  such  a  judgment.  We  are  also 
of  opinion,  that  if  the  Company  should  grant  to  any  person 
the  water-power  of  the  river,  except  so  much  as  should  be 
necessary  for  the  navigation,  or  except  so  much  as  should  pre- 
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vent  the  navigation  from  being  at  any  time  impeded  or  inter¬ 
rupted,  the  Company  would  remain  after  such  a  grant,  as  they 
were  before,  the  judges  of  what  was  necessary;  because  the 
discretion  or  judgment  of  the  Company  on  this  head,  is  what 
the  charter  secures  for  the  benefit  of  the  public;  and  it  must  be 
implied  in  every  grant  of  water-power,  that  the  Company 
reserve  this  exercise  of  judgment,  though  it  be  not  so  express¬ 
ed.  It  is  not  intended  to  say  that  the  judgment  might  not  by 
possibility  be  so  extravagant  as  to  give  a  purchaser  a  right  of 
action  for  a  wrong  done  by  the  Company,  under  colour  of  their 
corporate  right;  but  every  exercise  of  it,  bona  fide ,  would  bind 
the  purchaser,  that  is  to  say,  every  such  exercise  of  it  as  would 
not  by  its  extravagance  infer  an  intention  to  do  wrong. 

It  is  necessary  to  bear  these  principles  in  mind  in  the  inter¬ 
pretation  of  the  contracts  for  water-power  made  by  the  Com¬ 
pany  and  the  City  of  Philadelphia.  If  we  understand  them 
correctly,  there  will  be  no  necessity  for  a  direct  application 
of  any  of  these  principles  ;  but  they  may  assist  in  removing 
doubts  as  to  their  meaning,  if  any  such  doubts  exist.  For  we 
hold  it  to  be  very  clear,  that  as  the  right  of  water-power  be¬ 
longing  to  the  Company  is  subject  to  restriction  or  reserva¬ 
tion  by  a  law  that  was  known  as  well  to  the  City  as  to  the 
Company,  and  which  law  it  was  the  duty  of  both  to  respect, 
the  first  effort  ought  to  be  to  make  the  grant  of  water-power 
to  the  City  consistent  with  the  law,  and  to  interpret  all  doubt¬ 
ful  or  equivocal  expressions  of  the  contract,  if  any  there  be, 
in  such  a  manner  as  to  give  full  effect  to  the  restriction  or  re¬ 
servation.  It  cannot  be  supposed  that  the  parties  meant  to 
violate  the  law,  the  one  by  giving,  and  the  other  by  taking, 
more  than  it  was  lawful  to  give  or  take.  It  will  be  time 
enough  to  impute  such  an  intention,  and  to  consider  its  legal 
effect,  when  the  words  of  the  contract  shall  be  thought  to 
leave  no  doubt  about  it.  Doubtful  words  should  be  so  inter- 
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preted,  if  possible,  as  to  make  the  contract  lawful  throughout. 
This  principle  is  of  constant  application  in  the  construction 
of  public  laws,  which  are  alleged  to  transcend  the  constitution 
of  the  Commonwealth;  and  the  charter  of  a  corporation  is  its 
constitution.  And  this  canon  of  construction  can  do  no  wrong 
to  the  City  in  any  way  ;  for  if  we  are  right  in  supposing  that 
a  grant  without  a  reservation  of  water  to  the  whole  extent 
that  the  navigation  requires,  would  be  to  that  extent  invalid, 
it  follows  that  the  City  would  gain  nothing  in  point  of  water¬ 
power,  by  holding  that,  under  the  words  of  the  instrument, 
the  grant  was  free  from  reservation.  It  would  still  be  subject 
to  the  charter  reservation,  for  the  benefit  of  the  river  trade, 
although  it  might  subject  the  Company  to  the  imputation  of 
meaning  to  violate  its  charter. 

We  proceed,  then,  to  an  analysis  of  the  different  contracts 
which  have  been  made  by  the  Schuylkill  Navigation  Company 
in  regard  to  the  water  and  water-power  at  Fair  Mount  Dam. 

The  first  agreement  between  the  Company  and  the  City  of 
Philadelphia,  in  relation  to  the  dam  and  water-power  at  Fair 
Mount,  is  dated  the  3d  of  June  1S19.  It  recites, 

1.  Robert  Kennedy’s  right  to  water-power  at  the  Falls,  for 
certain  purposes,  by  act  of  assembly,  dated  the  9th  of  April 
1807,  and  his  grant  to  Josiah  White,  by  deed,  dated  the  21st 
April  ISOS. 

2.  Articles  of  agreement  between  the  Navigation  Company 
and  Josiah  White,  dated  the  14th  August  1816,  whereby  the 
Company  “  did  grant  to  the  said  Josiah  White,  his  heirs  and 
assigns,  the  right  to  erect  a  dam,  consisting  of  several  parts  as 
there  defined,  across  the  said  river,  at  the  Falls  of  Schuylkill 
aforesaid,  and  down  along  or  near  the  western  shore  of  the 
said  river,  between  the  canal  then  made  and  the  river  ;  and 
the  said  Josiah  White,  his  heirs  and  assigns  were  thereby  in¬ 
vested  forever  with,  and  entitled  to  all  the  rights  of  water- 
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power  at  the  said  improvement  of  the  said  Falls,  which  the 
said  Company  was  entitled  to  grant  under  the  act  of  assem¬ 
bly  and  supplement  aforesaid,  provided  that  it  be  so  drawn 
off,  used  and  employed,  that  it  should  not,  at  any  time, 
impede,  interrupt,  or  injure  the  navigation  of  the  said  ri¬ 
ver  or  canal,  and  under  such  conditions,  terms  and  stipula¬ 
tions  as  in  the  said  recited  agreement  are  more  fully  expressed 
and  mentioned.” 

3.  An  assignment  by  Josiah  White  to  Joseph  Gillingham, 
dated  the  1st  January  1 S 1 7,  conveying  a  certain  interest  in 
the  premises,  under  and  subject  to  all  the  conditions,  stipula¬ 
tions  and  agreements  therein  mentioned. 

4.  A  conveyance  by  Josiah  White  and  Joseph  Gillingham, 

to  the  Mayor  Aldermen  and  Citizens  of  Philadelphia,  dated 
the  day  of  1S19,  granting  all  their  right  of  water¬ 

power  at  the  Falls,  and  generally  of  and  in  all  the  water  of 
the  said  river  at  Ihe  said  Falls,  and  all  the  rights,  &c.  given 
and  granted  by  the  above  recited  article  of  agreement  between 
the  Navigation  Company  and  Josiah  White. 

The  City  of  Philadelphia  consequent^7  first  acquired  an  in¬ 
terest  in  the  water-power  and  water  of  the  river  Schuylkill, 
with  an  express  qualification,  limiting  the  quantity  to  that 
which  the  Company  was  entitled  to  grant  under  the  act  of  in¬ 
corporation  and  its  supplement,  and  limiting  the  use  of  what 
was  granted,  in  such  a  way,  as  that  it  should  not  at  any  time 
impede,  interrupt  or  injure  the  navigation  of  the  river.  This 
is  the  clear  and  express  effect  of  the  agreements  and  grants 
thus  far  recited. 

The  agreement  of  3d  June  1819  then  further  proceeds  to 
recite  as  follows: 

“And  whereas  the  said  Mayor  Aldermen  and  Citizens  of 
Philadelphia,  being  desirous  to  increase  the  supply  of  water 
raised  from  the  river  Schuylkill  for  the  use  of  the  said  City, 
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and  for  vending  the  same,  if  they  see  fit,  to  the  adjoining  dis¬ 
tricts,  as  weli  as  for  such  other  purposes  as  are  hereinafter  men¬ 
tioned,  by  means  of  a  new  and  enlarged  power,  to  be  obtained 
by  the  erection  of  a  dam  to  be  built  therein,  near  to  their  pre¬ 
sent  water-works  ;  and  whereas  the  said  Navigation  Company, 
fully  sensible  of  the  importance  of  such  improvements,  and 
willing  to  give  effect  to  the  same,  so  far  as  may  be  done  un¬ 
der  their  charter  of  incorporation ,  and  having  at  the  same 
time  respect  to  the  navigation  of  the  said  river ,  which,  by 
the  erection  of  such  ivorks,  may  be  improved  and  extended, 
have  agreed  with  the  said  Mayor  Aldermen  and  Citizens  of 
Philadelphia,  to  allow  of  such  improvements,  under  the  con¬ 
ditions,  stipulations  and  improvements  hereinafter  mentioned.” 

The  clauses  of  the  agreement  material  to  be  noticed,  are 
then  introduced  in  the  following  terms: 

“  Now  these  presents  witness,  that  in  order  to  fulfil  the  in¬ 
tention  and  meaning  of  said  parties,  and  also  the  acts  of  assem¬ 
bly  before-mentioned,  the  said  parties  have  contracted  and 
agreed  mutually  with  each  other,  with  respect  to  the  improve¬ 
ments  to  be  made  by  the  said  Mayor  Aldermen  and  Citizens 
of  Philadelphia  and  their  successors,  at  or  near  to  Fair  Mount, 
Penn  Township,  Philadelphia  county,  as  follows,  to  wit : 
They,  the  said  President  Managers  and  Company  of  the 
Schuylkill  Navigation  Company,  grant  to  the  said  Mayor 
Aldermen  and  Citizens  of  Philadelphia,  the  right,  and  they  the 
said  Mayor  Aldermen  and  Citizens  of  Philadelphia  agree  to 
erect  a  dam  as  hereinafter  directed  across  the  said  river,  near 
to  Fair  Mount,  at  or  nearly  opposite  to  Hunter  street,  as  laid 
down  in  the  town  plot  of  Morrisville  ;  the  said  dam  to  be  built 
conformably  to  the  charter  of  incorporation  of  the  said  Navi¬ 
gation  Company,  and  the  supplement  thereto,  and  to  be  so 
formed  as  to  be  level  on  the  top,  from  one  abutment  to  the 
other,  and  so  constructed  as  to  raise  the  water  of  the  said  river 
as  high  as  the  said  .Tosiah  White  might  of  right  do  under  the 
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said  recited  articles  of  agreement  between  the  said  Naviga¬ 
tion  Company  and  the  said  Josiah  White.  It  is  hereby 
mutually  understood  and  agreed  between  the  said  parties, 
that  the  said  President  Managers  and  Company  of  the 
Schuylkill  Navigation  Company  shall  and  may  at  all  times 
draw  off  from  the  said  dam  as  much  water  as  they  may 
deem  necessary  for  the  purpose  of  the  navigation ,  and  that 
the  said  Mayor  Aldermen  and  Citizens  shall  and  may  enjoy 
all  the  remainder  of  the  water  of  the  said  river  for  the 
purpose  hereinafter  mentioned ,  provided  they  do  not  at  any 
time  reduce  the  same  or  keep  the  same  reduced  below  the 
level  of  the  surface,  or  top  of  the  said  dam  ;  it  being  the  de¬ 
sign  and  meaning  of  the  parties,  that  the  said  Mayor  Aldermen 
and  Citizens  shall  only  have  such  use  of  the  water  as,  with 
the  use  thereof  by  the  said  President  Managers  and  Company, 
will  not  reduce  it  below  the  said  surface  or  top  of  the  dam,  or 
keep  it  so  reduced  ;  and  the  said  dam  to  be  kept  up  and  in 
good  and  sufficient  repair,  at  all  times  and  forever,  by  the  said 
Mayor  Aldermen  and  Citizens  of  Philadelphia,  and  their  suc¬ 
cessors,  at  their  own  proper  expense  and  charges.” 

The  right  of  the  Schuylkill  Navigation  Company,  under 
this  agreement,  to  draw  off  from  the  dam  at  all  times  “  as 
much  water  as  they  might  deem  necessary  for  the  purpose  of 
the  navigation,”  was  thus,  beyond  controversy,  clear  and  ex¬ 
press — and  it  was  only  the  remainder  of  the  water  that  was 
to  be  enjoyed  by  the  City,  and  that  not  generally,  but  for  the 
purposes  thereinafter  mentioned.” 

The  agreement  then  provides  that  a  tail-race  or  canal,  to 
accommodate  the  navigation  of  the  said  river  at  the  said  dam, 
should  be  made  by  the  City,  and  delivered  and  secured  to  the 
Navigation  Company  and  their  successors  forever  : — that  the 
City  should  also  build  a  guard-lock  and  two  chamber-locks  of 
particular  dimensions,  materials  and  construction  ;  the  Naviga¬ 
tion  Company  to  exercise  in  the  fullest  manner  the  right  of 


15 


inspection,  that  they  might  be  satisfied  with  the  work :  that 
in  case  the  City  should  place  the  canal  and  locks  on  the  east 
side  of  the  river,  they  should  make  for  the  Navigation  Com¬ 
pany  a  separate  canal  of  certain  dimensions  from  the  dam,  to 
enter  the  river  below  the  water-wheels  of  the  City,  with  a 
guard-lock  and  other  securities  for  the  boats  ;  that  if  the  City 
should  at  any  time  afterwards  make  a  canal  along  or  near  to 
the  route  of  the  canal  at  Morrisville,  to  communicate  with  the 
Schuylkill  northward  of  Fair  Mount,  or  in  case  any  other  per¬ 
son  or  body  politic  should  make  said  canal,  the  Navigation 
Company  should  not  require  the  tolls  on  said  canals  and  locks 
to  be  paid  to  them  :  and  in  case  the  City  should  make  a  canal 
between  Quarry  Hill  and  the  river,  that  they  should  be  at 
liberty  to  receive  all  the  tolls  receivable  on  such  canal,  except 
so  much  as  might  be  equal  to  the  tolls  which  the  Navigation 
Company  might  then  legally  take  at  one  of  their  locks  ;  and 
then  comes  the  following  restriction  upon  the  use  by  the  City 
of  the  remainder  of  the  water  before  mentioned. 

“And  the  said  parties  hereby  further  covenant  and  agree, 
that  the  said  Mayor  Aldermen  and  Citizens  of  Philadelphia, 
and  their  successors,  shall  not  sell,  lease  or  dispose  of  any 
water-power  of  the  said  river  Schuylkill,  nor  use  the  said 
water-power  for  manufacturing  purposes,  except  only  for  bo¬ 
ring  pipes,  pumps  and  such  other  matters  and  things  as  may 
be  useful  to  and  connected  with  the  said  public  works  of  the 
said  Mayor  Aldermen  and  Citizens  of  Philadelphia.” 

The  agreement  then  stipulates  that  the  City  shall  supply 
sufficient  ground  adjoining  the  locks,  whereon  to  erect  a  toll¬ 
house,  with  free  access  to  and  from  the  same,  and  that  the 
locks  and  canal  when  finished,  and  ground  for  the  toll-house, 
shall  be  delivered  over  and  put  in  possession  of  the  Company, 
to  be  and  remain  their  property  forever  ;  and  the  rest  of  it  is 
not  material  to  the  present  inquiry. 
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We  entertain  no  doubt  that  the  true  construction  of  this 
agreement  of  the  3d  June  1819,  gives  the  following  result: 

1.  That  the  Navigation  Company  reserved,  as  they  were 
bound  to  reserve,  a  right  in  the  first  instance,  to  use  as  much 
of  the  water  and  water-power  of  the  river  at  Fair  Mount  dam 
as  they  might  deem  necessary  for  the  purpose  of  the  naviga¬ 
tion,  and  whether  it  should  or  should  not  reduce  the  water 
below  the  top  of  the  dam. 

2.  That  the  right  of  the  City  was  confined  to  the  remainder 
of  the  water  and  water-power,  and  that  this  right  of  water¬ 
power  was  not  general,  but  was  expressly  restricted, — 1st,  so 
as  not  to  reduce  it  below  the  dam,  or  to  keep  it  so  reduced  if 
the  use  for  the  navigation  should  reduce  it  below ;  and,  2d,  so 
as  not  to  be  subject  to  sale,  lease  or  disposition  by  the  City, 
nor  of  use  for  manufacturing  purposes,  except  only  for  boring 
pipes,  pumps,  and  such  other  matters  and  things  as  might  be 
useful  to,  or  connected  with,  the  public  works  of  the  City. 

3.  That  the  manner  of  using  the  river  for  the  purpose  of 
the  navigation,  was  left,  as  in  point  of  law  it  ought  to  have 
been,  wholly  to  the  discretion  of  the  Navigation  Company,  as 
they  should  deem  it  best  for  the  object  of  the  charter,  and 
subject  to  no  other  control  than  such  as  is  exercisable  by  the 
courts  of  law  over  every  corporation,  when  it  transcends  the 
just  limits  of  its  power.  The  right  of  the  corporation,  as  to 
both  the  manner  and  extent  of  the  use,  for  the  purposes  of  the 
navigation,  whether  in  one  or  more  canals,  or  through  one  or 
more  sets  of  locks,  was  not  changed  by  the  agreement,  but 
existed  afterwards,  precisely  as  it  did  before. 

A  second  agreement  between  the  Navigation  Company  and 
the  City  was  made  on  the  20th  day  of  July  1S20,  which  is  not 
very  material.  It  recited  that  it  was  deemed  expedient  by 
both  parties,  that  the  City  should  have  power  to  raise  the  dam 
at  Fair  Mount  eighteen  inches  higher  than  was  previously 
permitted,  “subject  to  all  the  agreements,  rights  and  duties” 
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contained  in  the  articles  of  the  3d  June  1819,  excepting  such 
as  regarded  the  height  of  the  dam  ;  and  it  agreed,  that  the  City 
should,  within  the  time  specified  in  those  articles,  raise  the 
dam  eighteen  inches  higher,  and  “that  all  and  singular  the 
articles,  agreements  and  stipulations,  clauses,  rights  and  liabili¬ 
ties,  contained,  made,  reserved  or  assumed,  in  and  by  the 
former  articles,  shall  be  deemed  and  held  to  be  in  like  manner 
contained,  made,  reserved  or  assumed,  by  these  articles,  in 
reference  and  relation  to  the  dam  of  increased  height,  hereby 
authorised,  and  the  waters  raised  hereby,  as  fully  as  if  herein 
particularly  and  distinctly  repeated,”  &c. 

All  the  rights  of  the  Navigation  Company  remained  after 
this  agreement  as  they  were  before,  the  only  change  effected 
being  that  of  their  application  to  a  dam  of  increased  height. 

The  last  agreement  between  the  parties,  and  upon  which 
the  questions  referred  to  us  are  supposed  mainly  to  depend  for 
their  answer,  is  that  which  bears  date  the  14th  June  1824. 
Almost  every  part  of  this  instrument  may  be  considered  mate¬ 
rial  to  the  present  inquiry.  It  begins  with  the  following  reci¬ 
tals  : 

“  Whereas,  in  and  by  certain  articles  of  agreement  made 
and  concluded  between  the  said  parties,  and  bearing  date  the 
3d  day  of  June  1819,  the  said  President  Managers  and  Com¬ 
pany  of  the  Schuylkill  Navigation  Company  did  grant  to  the 
said  Mayor  Aldermen  and  Citizens  of  Philadelphia  the  right, 
and  they,  the  said  Mayor  Aldermen  and  Citizens  of  Philadel¬ 
phia,  did  agree  to  erect  a  dam  across  the  river  Schuylkill,  at 
Fair  Mount,  of  the  height  and  in  the  manner  in  the  said  articles 
set  forth,  and  that  the  said  Mayor  Aldermen  and  Citizens  of 
Philadelphia  should  have  the  use  of  the  water  of  the  said  river 
to  the  extent  in  the  said  articles  limited  and  declared.  And 
whereas,  in  and  by  the  same  articles,  it  was  agreed  that  the 
said  Mayor  Aldermen  and  Citizens  of  Philadelphia  should 
make  and  build  a  certain  guard-lock,  chambei'-locks  and  canal, 
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and  the  same,  together  with  sufficient  and  suitable  ground 
adjoining  the  said  locks,  whereon  to  erect  a  convenient  toll¬ 
house,  should  deliver  over  and  put  into  possession  of  the  said 
Schuylkill  Navigation  Company,  to  be  and  remain  their  pro¬ 
perty  for  ever.  And  whereas,  in  and  by  the  same  articles,  it 
was  covenanted  and  agreed,  that  the  said  Mayor  Aldermen 
and  Citizens  of  Philadelphia  and  their  successors,  should  not 
lease  or  dispose  of  any  water-power  of  the  said  river  Schuyl¬ 
kill,  nor  use  the  water-power  in  the  said  articles  referred  to 
for  manufacturing  purposes,  except  only  for  boring  pipes, 
pumps,  and  such  other  matters  and  things  as  might  be  useful 
to  and  connected  with  the  public  works  of  the  said  Mayor 
Aldermen  and  Citizens  of  Philadelphia  therein  referred  to. 
And  whereas,  in  and  by  certain  other  articles  of  agreement 
between  the  said  parties,  bearing  date  the  20th  day  of  July 
1820,  the  said  President  Managers  and  Company  of  the 
Schuylkill  Navigation  Company,  did  grant  to  the  said  Mayor 
Aldermen  and  Citizens  of  Philadelphia,  the  right  to  raise  the 
said  dam  at  Fair  Mount  eighteen  inches  additional  height,  and 
to  use,  exercise  and  enjoy  all  the  rights  and  powers  of  the  said 
Navigation  Company  for  the  erection  of  the  same,  as  fully  as 
for  the  dam  before  agreed  upon  by  the  said  parties,  with  an 
agreement  that  all  the  articles,  agreements  and  stipulations, 
clauses,  rights  and  liabilities,  contained,  made,  reserved  or 
assumed  in  and  by  the  former  articles,  by  and  between  the 
said  parties,  should  be  deemed  and  held  to  be  in  like  manner 
contained,  made,  reserved  or  assumed  by  the  said  articles,  now 
reciting,  in  reference  and  relative  to  the  dam  of  increased  height 
thereby  authorised,  and  the  waters  raised  thereby,  as  fully  as 
if  therein  particularly  and  distinctly  repeated,  saving  and  ex¬ 
cepting  only  such  as  might  relate  to  the  height  of  the  said  dam, 
and  the  elevation  of  the  waters  to  be  caused  thereby,  as,  in  and 
by  the  said  two  articles  of  agreement,  remaining  of  record  in 
the  office  of  the  recorder  of  deeds,  &c.  in  and  for  the  city  and 
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county  of  Philadelphia,  in  Deed  Book  M.  R.  No.  23,  &c. 
And  whereas  the  said  Mayor  Aldermen  and  Citizens  of  Phi¬ 
ladelphia  have,  since  the  date  of  the  said  articles  of  agreement 
and  by  virtue  thereof,  erected  a  dam  across  the  river  Schuyl¬ 
kill  at  Fair  Mount,  and  also  have  caused  to  be  made  and  built, 
a  guard-lock,  chamber-locks  and  canal,  and  have  put  the  same 
into  possession  of  the  Schuylkill  Navigation  Company,  together 
with  sufficient  and  suitable  ground  for  a  toll  house  adjoining 
the  said  locks.  And  whereas  the  said  parties  have  come  to  a 
new  arrangement  in  regard  to  the  water-power  of  the  said  dam 
at  Fair  Mount,  and  to  the  management  of  the  said  locks  and 
canal,  it  being  agreed  and  intended  that  the  said  Mayor 
Aldermen  and  Citizens  of  Philadelphia,  for  the  consideration 
hereafter  mentioned,  shall  have  the  full,  absolute  and  uncon¬ 
trolled  use  and  enjoyment  of  the  whole  water  and  water-power 
of  the  river  Schuylkill,  at  the  said  dam  at  Fair  Mount,  without 
any  restrictions  or  reservations  whatever,  saving  only  the 
reservation  of  so  much  thereof  as  may  he  necessary  for  the 
purpose  of  the  navigation  of  the  said  river  as  in  the  said 
articles  of  agreement  first  and  herein  recited ,  is  provided; 
and  shall  also  have  charge  of  the  said  locks  and  canal,  under 
the  superintendence  of  the  said  President  Managers  and  Com¬ 
pany  of  the  Schuylkill  Navigation  Company  as  hereinafter 
particularly  is  set  forth.” 

These  are  all  the  recitals  in  the  agreement  of  14th  June 
1S24,  and  it  is  proper  to  be  remarked,  that  they  consist  of 
three  parts ;  first,  a  statement  of  so  much  of  the  contracts  of 
the  3d  June  1819  and  20th  July  1820,  as  properly  introduces 
the  recital  of  performance  of  its  engagements  by  the  city,  and 
no  more  :  secondly,  a  statement  of  one  of  the  restraints  in  those 
instruments  upon  the  use  of  the  water-power  by  the  City,  and 
not  of  the  other;  that  is  to  say,  it  recites  the  restraint  upon  the 
power  to  lease  or  dispose  of  any  water-power,  or  to  use  it  for 
manufacturing  purposes,  except  only  for  boring  pipes,  pumps, 
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and  such  other  matters  and  things  as  might  be  useful  to,  and 
connected  with,  the  public  works  of  the  City  ;  but  it  says 
nothing  upon  the  prohibition  to  reduce  the  water  or  keep  it 
reduced  below  the  dam,  because  the  agreement  was  not  in¬ 
tended  to  affect  it:  and  thirdly ,  a  statement  of  the  new  agree¬ 
ment,  which  intended  that  the  City  should  have  the  full  and 
absolute  use  and  enjoyment  of  the  whole  water  and  water¬ 
power  of  the  river  at  the  dam  at  Fair  Mount,  without  any 
restrictions  or  reservations  whatever,  saving  only  the  reserva¬ 
tion  of  so  much  thereof  as  might  be  necessary  for  the  purpose 
of  the  navigation  of  the  river,  11  as  in  the  said  articles  of 
agreement  first  and  herein  recited  is  provided ,”  and  which 
further  intended  to  place  the  locks  and  canal  referred  to,  in 
charge  of  the  City,  under  the  superintendence  of  the  Com¬ 
pany. 

If  these  recitals  are  taken  as  the  key  to  the  meaning  of  the 
new  agreement  which  follows,  they  show,  in  our  opinion, 

1.  That  it  was  the  intention  of  the  parties,  by  this  new 
agreement,  to  remove  the  restriction  upon  the  sale,  lease  and 
disposition  of  the  water-power  by  the  City,  and  that  also  upon 
its  use  for  manufacturing  purposes. 

2.  That  it  was  not  the  intention  of  the  parties,  but  expressly 
contrary  thereto,  to  alter,  abridge  or  affect  in  any  way,  the 
right  of  water  and  water-power,  reserved  to  the  Navigation 
Company  by  the  articles  of  3d  June  1819.  The  restriction 
upon  the  rights  of  the  City,  to  the  whole  extent  of  that  reser¬ 
vation,  “  as  in  the  said  articles  of  agreement  is  provided,” 
is  in  the  last  recital  expressly  repeated ;  and  the  reference  to 
the  reservation,  as  it  is  provided  in  those  articles,  was  as  effec¬ 
tual  a  saving  of  that  right,  in  substance  and  in  form,  as  if  it 
had  repeated  the  agreement,  that  the  Navigation  Company 
were  at  all  times  to  draw  off  as  much  water  as  they  might  deem 
necessary  for  the  Navigation,  the  City  being  left  to  enjoy  the 
remainder  without  any  restrictions,  provided  they  did  not 
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at  any  time  reduce  it  or  keep  it  reduced,  below  the  level  of 
the  surface  or  top  of  the  dam. 

3.  That  it  was  not  intended  to  alter,  abridge,  or  in  any  way 
affect  the  discretion  of  the  Company,  as  to  the  manner  in  which 
they  should  use  the  reserved  water  and  water-power,  whether 
by  one  or  more  canals,  or  by  one  or  more  sets  of  locks,  or  by 
any  other  device  which  might  be  presented  to  their  choice. 
The  manner  of  the  use  by  the  Company ,  and  the  extent  of 
it,  were  not  the  subject  of  the  new  agreement,  but  only  the 
manner  of  the  use  by  the  City.  The  former  were  to  remain  as 
they  were  before,  under  the  articles  of  June  3,  1819.  This  is 
expressly  recited.  The  latter  was  to  be  enlarged,  so  as  to  get 
above  the  only  restriction  in  those  articles  which  the  new 
agreement  recites. 

4.  That  it  was  the  intention  of  the  parties  to  place  the  canal 
and  locks  referred  to  in  the  articles  of  June  3,  1819,  (and 
which  the  City  had  constructed)  under  the  charge  of  the  City, 
subject  to  the  superintendence  of  the  Company,  but  whether 
for  the  benefit  of  tbe  one  or  of  the  other,  or  of  both,  may  at 
present  be  supposed  to  be  doubtful. 

5.  That  it  was  not  the  intention  of  the  parties  to  provide 
for  the  charge  or  management  of  any  future  canal  or  locks,  nor 
to  make  provision  for  or  against  their  erection,  concerning 
which  there  is  not  in  the  recital  a  single  expression  negative 
or  affirmative,  nor,  as  far  as  we  have  been  able  to  discover,  a 
single  implication  one  way  or  the  other  from  what  is  express¬ 
ed.  The  subject  is  in  the  recitals  left  altogether  out  of  view. 

If  then  any  doubtful  expressions  of  the  agreement  which 
follows,  should  bethought  directly  to  oppose  the  intention  and 
purpose  so  clearly  set  forth  in  these  recitals,  it  would  accord 
with  well  settled  canons  of  legal  interpretation  to  qualify  or 
restrain  them  by  the  recitals,  and  even  to  strike  them  out  alto¬ 
gether.  But  we  perceive  nothing  in  the  agreement  which 
calls  for  the  application  of  such  rules. 
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After  thus  stating  the  purpose  of  the  new  agreement,  the 
articles  of  the  14th  June  1824  proceed  to  state,  that  the  Pre¬ 
sident  Managers  and  Company  of  the  Schuylkill  Navigation 
Company,  in  consideration  of  the  sum  of  twenty-six  thousand 
dollars  to  them  in  hand  paid  by  the  Mayor  Aldermen  and 
Citizens  of  Philadelphia,  and  also  for  the  further  considera¬ 
tion  thereafter  mentioned ,  covenant,  promise  and  agree,  to 
and  with  the  Mayor  Aldermen  and  Citizens  of  Philadelphia,  in 
manner  following,  that  is  to  say, 

“The  said,  the  President  Managers  and  Company  of  the 
Schuylkill  Navigation  Company,  do  hereby,  for  themselves 
and  their  successors,  covenant  and  agree,  that  the  said,  the 
Mayor  Aldermen  and  Citizens  of  Philadelphia,  and  their  suc¬ 
cessors,  shall  henceforward  and  forever  have,  hold,  take,  use 
and  enjoy  the  whole  water  and  water-power  of  the  river  Schuyl¬ 
kill  at  Fair  Mount,  that  shall  remain  after  drawing  off  from  the 
dam  there  erected,  so  much  as  may  be  necessary  for  the  pur¬ 
pose  of  the  navigation  of  the  said  river ,  canal  and  locks ,  with¬ 
out  any  restriction  or  other  reservation  whatever,  and  that  it 
shall  and  may  be  lawful  to  and  for  the  said  Mayor  Aldermen 
and  Citizens  of  Philadelphia,  and  their  successors,  to  lease, 
sell  or  dispose  of  the  said  water-power,  and  to  use  the  same 
and  every  or  any  part  thereof,  for  any  and  every  purpose 
whatsoever,  without  any  let  or  hindrance  by  the  said,  the 
President  Managers  and  Company  of  the  Schuylkill  Naviga¬ 
tion  Company  or  their  successors,  for  or  by  reason  or  under 
pretence  of  any  restriction  contained  in  the  articles  of  agree¬ 
ment,  hereinbefore  recited,  or  either  of  them.” 

It  is  in  this  clause  that  is  supposed  to  be  found  the  right 
of  the  City  to  the  unrestrained  use  of  all  the  water  and 
water-power  of  the  river  at  Fair  Mount,  that  shall  remain 
after  drawing  off  an  adequate  supply  for  the  present  canal 
and  locks  ;  and  the  right  is  supposed  to  be  given  by  the 
words  “  so  much  as  may  be  necessary  for  the  purpose  of  the 
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navigation  of  the  said  river,  canal  and  locks.”  To  this  in- 
pretation  we  find  it  impossible  to  assent,  and  for  the  following 
reasons  : 

1.  Because  we  think,  as  has  been  shown,  that  such  a  stipula¬ 
tion  would  transcend  the  power  of  the  Navigation  Company,  it 
being  their  duty  to  reserve  what  shall  at  all  times  be  sufficient 
for  the  navigation,  and  not  merely  for  a  particular  canal  and 
locks.  The  fifteenth  section  of  the  charter  qualifies  the  right 
of  the  Company  to  dispose  of  the  water-power,  by  the  proviso 
that  it  be  so  done,  that  it  shall  not  at  any  time  impede  or  in¬ 
terrupt  the  navigation.  It  is  not,  consequently,  a  compliance 
with  the  proviso,  to  stipulate  for  sufficient  water  to  satisfy 
merely  the  present  demands  of  the  navigation. 

2.  Because  such  an  interpretation  is  directly  opposed  to  the 
recitals,  which  declare  that  the  intention  of  the  new  agree¬ 
ment,  was  to  save  to  the  Company  the  reservation  of  so  much 
as  should  be  necessary  for  the  navigation  of  the  river  accord¬ 
ing  to  the  provision  in  the  agreement  of  June  3,  1S19, 
that  is  to  say,  generally,  without  any  limitation  whatever  to 
the  present  or  any  other  canal  or  locks  in  particular. 

3.  Because  in  the  agreement  of  June  3,  1819,  and  in  the 
recitals  and  every  other  part  of  this  agreement,  except  the 
clause  now  under  consideration,  the  words  “  necessary  for  the 
purpose  of  the  navigation  of  the  river,  are  used  to  compre¬ 
hend  the  navigation  of  the  river  in  all  its  parts,  as  well  by 
canals  and  locks  as  by  the  main  channel,  otherwise  the  reser¬ 
vation  recited  to  have  been  made  by  the  articles  of  June  3, 
1S19,  is  an  absurdity,  as  it  does  not  mention  the  use  of  the 
water  of  the  river,  either  for  canals  or  locks  ;  and  if  it  is  used 
in  that  sense  in  former  agreements,  and  in  the  recitals,  and  in 
other  parts  of  the  present  agreement,  there  is  no  sufficient  rea¬ 
son  for  changing  the  meaning  of  the  words  in  this  place  so  as 
to  distinguish  the  use  of  the  water  in  the  main  stream  of  the 
river,  from  its  use  in  canals  or  locks.  The  words  navigation 


of  the  river,  in  all  other  places,  mean  the  navigation  in  all  its 
parts.  They  mean  nothing  else  in  this  place,  when  joined  with 
words  descriptive  of  certain  of  those  parts.  What  is  necessary 
for  the  purpose  of  the  navigation  of  the  river,  canal  and  locks, 
cannot  be  less  than  what  is  necessary  for  the  navigation  of 
the  river. 

That  other  parts  of  the  agreement  use  the  words  in  the  sense 
to  which  we  have  adverted,  will  be  found  clear  by  inspection. 

After  the  clause  in  question,  immediately  follows  a  grant  by 
the  Company  to  the  City,  of  all  the  rights  of  water  and  water¬ 
power  intended  to  be  embraced  by  this  instrument,  and  it  is  in 
the  following  terms: 

“And  they,  the  said  the  President  Managers  and  Company 
of  the  Schuylkill  Navigation  Company,  do,  by  these  presents, 
and  for  the  consideration  before  mentioned,  grant,  bargain  and 
sell  to  the  Mayor  Aldermen  and  Citizens  of  Philadelphia,  and 
their  successors,  the  whole  water-power  of  the  said  river  pro¬ 
duced  by  the  clam  at  Fair  Mount,  and  the  use  of  the  whole 
water  at  the  said  river  at  Fair  Mount  aforesaid,  that  shall  re¬ 
main  after  drawing  off  as  aforesaid,  what  shall  be  necessary 
for  the  purpose  of  the  navigation  of  the  said  river,  to  have 
and  to  hold  the  same  unto  them  and  to  their  successors  for¬ 
ever,  to  and  for  their  own  proper  and  unlimited  use  and  be¬ 
hoof  forever  :  and  they  do  hereby  remise  and  release  to  the 
said,  the  Mayor  Aldermen  and  Citizens  of  Philadelphia,  so 
much  of  any  covenant,  promise  or  agreement  on  their  part,  in 
the  said  articles  of  agreement  before  recited  or  either  of  them 
contained,  as  shall  or  may  be  construed  to  restrain  or  limit  the 
use  of  the  said  water  or  water-power,  in  any  other  way  or 
manner,  than  as  is  herein  contained  and  set  forth.  It  being 
nevertheless  the  true  intent  and  meaning  of  the  parties  to 
these  presents,  that  the  said,  the  Mayor  Aldermen  and  citi¬ 
zens  of  Philadelphia,  shall  only  have  such  use  of  the  said  wa¬ 
ter,  as  with  the  use  thereof,  for  the  purpose  of  the  navigation 
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aforesaid,  will  not  reduce  it  below  the  surface  or  top  of  the 
said  dam  or  keep  it  so  reduced.” 

It  is  manifest  from  this  clause,  that  the  water-power  granted 
by  this  instrument,  was  that  which  should  remain  after  draw¬ 
ing  off  what  should  be  “  necessary  for  the  purpose  of  the 
navigation  of  the  said  river”  generally ,  and  not  what  should 
be  necessary  for  only  th c.  present  canal  and  locks;  and  there¬ 
fore  that  the  agreement  before  stated,  did  not  mean  to  give  to 
the  City  a  greater  remainder.  If  the  preceding  agreement 
embraced  more,  or  was  qualified  by  a  reservation  of  less  to 
the  Company,  it  follows  that  the  Company  actually  granted 
less  than  it  agreed  to  grant ,  and  reserved  more  by  the  grant 
than  it  did  by  the  agreement ,  which  is  too  unreasonable  to 
be  imputed.  They  must  be  understood  to  mean  the  same 
thing.  If  indeed  there  is  such  a  repugnancy  between  the 
grant  and  the  agreement  to  grant,  that  it  cannot  be  explained 
away,  and  if  the  former  corresponds  with  the  recitals,  and  the 
latter  does  not,  it  cannot,  we  think,  admit  of  a  doubt,  that  the 
latter  must  give  way,  and  that  the  former  must  be  adopted  as 
the  true  meaning  of  the  instrument. 

Another  reason  for  rejecting  this  interpretation  is,  that  it 
is  apparent,  from  the  agreement  and  from  the  grant,  as  well 
as  from  the  recitals,  that  no  less  water  and  water-power  were 
to  be  reserved  to  the  Company,  and  no  more  was  to  be  granted 
to  the  City  by  this,  than  by  the  former  agreement,  but  merely 
a  restriction  was  to  be  taken  off  from  the  sale,  lease,  disposi¬ 
tion  and  use  of  what  had  been  granted  to  the  City  by  the  agree¬ 
ment  of  June  3,  1819. 

This,  we  think,  was  the  exclusive  object  of  the  provisions, 
in  regard  to  water-power.  The  words  canal  and  locks  added 
to  the  words  navigation  of  the  river,  are  a  mere  pleonasm, 
not  unusual  in  legal  instruments,  in  which  we  often  see  words 
descriptive  of  parts  of  the  premises,  introduced  after  words 
which  effectually  describe  the  whole.  There  is  nothing  in 
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any  part  of  this  instrument  which  negatives  the  right  of  the 
Company  to  make  another  canal  and  set  of  locks,  in  addition 
to  the  present,  or,  if  they  see  fit,  to  destroy  these  and  substi¬ 
tute  others  ;  and  it  is  wholly  immaterial  to  the  City  whether 
they  do  or  not,  since  the  Company  are  entitled  to  use  what  is 
necessary  for  the  purposes  of  the  navigation,  and  it  must  be  a 
matter  of  indifference  to  the  City,  by  what  canals  or  locks  that 
quantity  is  used.  If,  indeed,  the  design  is  to  deprive  the 
navigation  of  what  is  necessary,  by  limiting  the  enjoyment  of 
it  to  an  insufficient  canal  and  locks,  then  it  may  be  material 
to  confine  the  Company  to  the  present  canal  and  locks,  not  be¬ 
cause  the  navigation  is  not  impeded  or  interrupted  by  such  a 
supply  of  water  as  they  furnish,  but  because  it  is.  Such  a  de¬ 
sign,  wre  have  already  remarked,  would  be  defeated  by  the 
charter,  however  distinctly  it  might  be  announced. 

It  may  perhaps  be  alleged,  that  even  if  the  Company  shall 
have  the  right  of  drawing  water  through  one  or  more  canals 
and  locks,  yet  still  they  are  confined  to  what  is  actually  ne¬ 
cessary  for  the  purposes  of  the  navigation,  and  that  an  addi¬ 
tional  canal  and  lock  are  not  necessary  at  present.  To  this  we 
reply,  that,  as  to  the  matter  of  fact,  we  have  no  opinion  to  ex¬ 
press.  An  additional  canal  and  lock  may  or  may  not  be  ne¬ 
cessary,  in  the  judgment  of  different  persons,  to  prevent  the 
navigation  from  being  impeded  or  interrupted  :  but  we  are  of 
opinion,  without  doubt,  that  of  this  question,  the  legislature  of 
the  commonwealth  have  made  the  corporation  the  judges, — that 
the  corporation  have  no  right  to  surrender  this  exercise  of 
judgment  to  the  City, — and  that  the  agreement  of  3d  June  1SI9, 
which  stands  unaltered  on  this  point  by  the  last  agreement, 
shows  that  they  have  not  surrendered  it,  but,  on  the  contrary, 
have  expressly  reserved  it. 

Upon  the  whole,  we  arc  clearly  of  opinion,  in  answer  to  two 
of  the  questions  proposed  to  us, 

I.  That  there  is  nothing  in  any  or  all  of  the  agreements  re- 
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ferred  to,  which  deprives  the  Schuylkill  Navigation  Company 
of  the  right  to  draw  such  a  quantity  of  water  from  the  dam  at 
Fair  Mount,  as  they  may  deem  necessary  for  the  purpose  of 
the  navigation  of  the  river,  and  to  prevent  its  being  impeded 
or  interrupted. 

2.  That  for  the  same  end  and  object,  the  Company  have  a 
right  to  build  another  lock,  and  a  canal  leading  to  and  from  it 
at  Fair  Mount. 

For  an  answer  to  the  remaining  question  submitted  to  us, 
we  must  resort  to  other  parts  of  the  agreement  of  the  14th 
June  1824. 

It  will  be  recollected,  that  the  consideration  on  the  part  of 
the  Company,  for  its  grants  and  covenants  to  and  with  the 
City,  is  recited  to  be  the  sum  of  twenty-six  thousand  dollars, 
to  them  in  hand  paid  by  the  City,  and  also  the  u  further  con¬ 
sideration  thereafter  mentioned No  further  consideration 
moving  towards  the  Company  is  to  be  found  in  the  subsequent 
parts  of  the  agreement,  except  in  the  covenant  by  the  City, 
at  their  own  expense  to  assume  the  charge  of  the  locks  at  Fair 
Mount  dam,  under  the  superintendence  of  the  Company. 
After  the  agreement  and  grant  of  the  unrestricted  surplus  wa¬ 
ter-power,  the  instrument  proceeds  to  set  forth  an  acknow¬ 
ledgement  by  the  Company,  that  the  locks,  canal,  and  suffi¬ 
cient  ground  for  the  toll-house,  had  been  delivered  over  and 
put  into  their  hands  by  the  City;  and  a  covenant  by  the  Com¬ 
pany,  that  the  locks  at  Fair  Mount  should  not  be  a  place  for 
collecting  tolls  on  boats  that  pass  the  locks  at  Flat  Rock  ;  and 
then  comes  the  following  covenant  by  the  City,  in  regard  to 
the  charge  of  the  Fair  Mount  locks  : 

“  And  it  is  further  agreed  by  and  between  the  parties  to 
these  presents,  that  they,  the  Mayor  Aldermen  and  Citizens 
of  Philadelphia,  shall  and  will  have  and  take  charge  of  the 
locks  and  canal  aforesaid  at  Fair  Mount,  and  at  all  times  here¬ 
after  for  ever  cause  the  same  to  be  well  and  faithfully  attend- 
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ed,  and  kept  in  good  order  and  repair  at  the  proper  expense 
of  the  said  Mayor  Aldermen  and  Citizens  of  Philadelphia  •, 
and  that  they,  the  said  Mayor  Aldermen  and  Citizens  of  Phi¬ 
ladelphia,  will  cause  such  tolls  as  may  be  fixed  by  the  said 
President  Managers  and  Company,  not  exceeding  the  tolls 
payable  by  law  on  boats,  arks  or  other  things  passing  the 
said  locks  at  Fair  Mount,  (excepting  such  boats,  arks  and 
other  things  as  have  passed  the  locks  at  Flat  Rock,  or  shall  be 
destined  to  pass  the  said  locks  at  Flat  Rock,  on  the  then  trip 
or  passage)  to  be  collected  and  paid  over  to  the  said  President 
Managers  and  Company  without  charge.  Provided,  always, 
and  the  said,  the  President  Managers  and  Company  of  the 
Schuylkill  Navigation  Company,  do  hereby  covenant  and 
agree  to  and  with  the  said  Mayor  Aldermen  and  Citizens  of 
Philadelphia,  that  the  boats,  arks,  rafts  and  other  things,  the 
property  of  the  said,  the  Mayor  Aldermen  and  Citizens  of 
Philadelphia,  or  in  their  employment  or  use  at  all  times  here¬ 
after  for  ever,  shall  pass  and  repass  in,  through  and  out  of  the 
said  locks  and  canal  at  Fair  Mount,  in  ascending  and  descend¬ 
ing  the  said  river,  without^ayment  of  any  toll  or  charge  what¬ 
ever.  Provided,  also,  nevertheless,  and  it  is  the  true  intent 
and  meaning  of  these  presents,  that  the  said  The  President, 
Managers  and  Company  of  the  Schuylkill  Navigation  Com¬ 
pany,  shall  and  they  do  hereby  retain  the  right  of  superin¬ 
tending  the  management  of  the  said  locks  and  canal,  and  the 
collection  of  the  said  tolls  by  the  Mayor  Aldermen  and  Citi¬ 
zens  of  Philadelphia,  or  their  agents  or  servants  ;  and  that  they 
shall  be  and  are  hereby  authorized  and  empowered,  at  the  ex¬ 
pense  of  the  said  Mayor  Aldermen  and  Citizens  of  Philadel¬ 
phia,  to  remove  any  obstructions,  and  make  any  repairs  which, 
according  to  the  true  intent  of  these  presents,  or  the  said  re¬ 
cited  agreements,  the  said  Mayor  Aldermen  and  Citizens  of 
Philadelphia  are  bound,  and  shall  after  reasonable  notice  neg¬ 
lect  to  remove  and  make.  And,  provided,  further,  that  the 
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said,  the  Mayor  Aldermen  and  Citizens  of  Philadelphia,  shall, 
notwithstanding  these  presents,  or  any  thing  contained  there¬ 
in,  be  and  continue  bound  and  obliged  to  execute  and  perform 
all  such  matters  and  things  as  are  stipulated  by  them  to  be 
done  or  performed  in  and  by  any  prior  agreement  or  agree¬ 
ments  made  between  them  and  the  said,  the  President  Mana¬ 
gers  and  Company  of  the  Schuylkill  Navigation  Company, 
and  which  shall  or  still  remain  in  any  manner  unperformed  or 
incomplete,  if  any  such  there  be.  And  it  is  also  further  agreed 
by  the  parties  to  these  presents,  that  should  it  at  any  time  hap¬ 
pen  that  the  water  should  be  drawn  off  below  the  top  or  sur¬ 
face  of  the  dam,  it  shall  be  lawful  for  the  said  President  Man¬ 
agers  and  Company  to  fasten  up  the  gates  or  openings  used  by 
the  said  Mayor  Aldermen  and  Citizens  of  Philadelphia,  to 
draw  off  the  water,  and  keep  the  same  fastened  until  the  water 
shall  be  raised  as  high  as  the  top  or  surface  of  the  dam  ;  and 
they  the  said,  the  President  Managers  and  Company  of  the 
Schuylkill  Navigation  Company,  do  finally  covenant,  promise 
and  agree,  to  and  with  the  Mayor  Aldermen  and  Citizens  of 
Philadelphia,  to  put  them  forthwith  in  possession  of  the  said 
t  locks  and  canal  at  Fair  Mount,  and  of  the  toll-house  and 
) !  ground  thereto  adjacent  and  annexed,  to  the  end  that  the  said 

•  Mayor  Aldermen  and  Citizens  of  Philadelphia  may  forth¬ 
with  enter  upon  the  execution  of  their  covenants  in  this  behalf, 

e  i  as  aforesaid.” 

So  far  then  as  the  agreement  itself  explains  the  motive  or 
y  object  of  the  parties,  in  placing  upon  the  City  the  burthen  of 

•  attending  and  repairing  the  locks  and  canal  at  Fair  Mount,  it 
1-  was  exclusively  the  motive  or  object  of  gain  to  the  Company, 
\  and  not  to  the  City,  the  undertaking  by  the  City  to  perform 
e-  this  duty  being  that  further  consideration,  in  addition  to  the 

1  sum  of  twenty-six  thousand  dollars,  which  the  agreement  re- 
cites,  for  the  grants  and  agreements  it  contains  on  the  part  of 

2  the  Company.  The  City,  probably,  expected  to  derive  an 
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advantage  from  the  possession  of  the  locks  and  canal,  and  it 
might  have  been  deemed  equivalent  to  the  responsibility  and 
expense  of  attending  and  repairing  them  ;  but  it  is  clear,  from 
the  agreement,  that  the  Navigation  Company  regarded  the  per¬ 
formance  of  this  duty  by  the  City,  as  part  of  the  price  of  the 
unrestricted  surplus  power,  and  that  there  is  no  clause  in  the 
instrument  which  declares  that  the  City  shall  have  the  right 
to  continue  the  possession  of  the  locks  and  canal  against  the 
will  or  order  of  the  Company,  so  as  under  no  circumstances 
to  be  removed  therefrom,  or  that  the  possession  is  given  to 
them  with  a  view  to  the  exercise  of  any  right  on  the  part  of 
the  City.  On  the  contrary,  the  final  clause  of  the  agreement, 
is  a  covenant  by  the  Company,  to  put  the  City  in  the  possess¬ 
ion  of  the  said  locks,  canal  and  toll-house,  and  ground  thereto 
adjacent,  that  the  City  “may  forthwith  enter  upon  the  execu¬ 
tion  of  their  covenants  in  this  behalf. 

Under  this  view,  we  entertain  the  opinion,  that  it  would  be 
competent  for  the  Company  to  release  and  discharge  the  City 
from  this  covenant,  and  to  enter  upon  the  personal  possession 
of  that  which  still  undoubtedly  belongs  to  the  Company  as 
their  property. 

But  this  position  need  not  be  sustained  by  any  further  re¬ 
marks,  since  we  do  not  think  it  necessarily  enters  into  the 
consideration  of  the  final  question  proposed  to  us.  The  canal 
and  locks  and  toll-house,  and  the  ground  adjacent,  belong  to 
the  Company  as  their  property,  and  are  possessed  by  the  City 
as  the  agents  of  the  Company,  and  subject  to  the  right  of  su¬ 
perintendence,  which  the  Company  have  retained  by  the  ex¬ 
press  terms  of  the  instrument.  This  is,  indeed,  no  more  than 
the  Company  were  bound  by  their  charter  to  retain.  An 
omission  to  retain  it  expressly,  would  have  had  no  effect,  as 
the  charter  would  by  necessary  implication  have  supplied  the 
power.  An  express  surrender  of  superintendence  by  the  Com¬ 
pany  to  the  City,  would  have  been  void  ;  it  would  have  been 
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an  illegal  abandonment  of  part  of  the  navigation  of  the  river 
Schuylkill  to  another  body.  The  right  of  superintendence, 
however,  as  well  by  reservation  as  by  charter,  remains  without 
doubt,  and  the  question  is,  what  is  its  effect. 

We  conceive  the  superintendence  by  the  Company  over  these 
locks  and  canal,  to  be  as  full  and  effectual  as  over  any  other 
canal  and  locks  belonging  to  them.  It  cannot  be  less  by  the 
agreement,  for  less  than  this  would  be  contrary  to  the  charter. 
It  is  sufficient  that  the  agreement  does  not  purport  in  any 
way  to  abridge  it.  If  the  true  interpretation  of  the  agreement 
be  (which  we  think  it  is  not),  that  the  City  have  at  all  times  the 
right  to  attend  to  and  repair  them,  whether  the  Company 
shall  release  the  covenant  or  not,  still  the  time  and  circum¬ 
stances  of  repair  and  attendance  must  be  regulated  according 
to  the  direction  of  the  Company.  The  Company  might,  in 
our  opinion,  stop  the  locks  altogether,  without  interfering 
with  any  right  of  the  City,  since  the  only  right  asserted  is 
that  of  preventing  a  waste  of  water  by  the  locks.  The  Com¬ 
pany  may,  we  think,  direct  the  removal  of  the  toll-house,  or 
the  removal  of  the  lock-keeper,  when  it  is  necessary  to  the 
prosecution  of  the  works  of  the  navigation.  Superintendence 
means  this  in  regard  to  all  the  other  locks  and  canals  of  the 
Company,  and  it  means  the  same  as  to  these  at  Fair  Mount. 
If  the  Company  must  act  upon  the  City  in  the  first  instance, 
and  not  upon  the  actual  lock-keeper,  still  it  would  be  the 

iduty  of  the  City  to  do  what  in  the  course  of  its  superintend¬ 
ence  the  Company  should  direct  as  to  opening  or  closing  the 
locks,  or  the  removal  of  the  toll-house  or  lock-keeper.  But 
we  are  of  opinion  that  the  Company  may,  by  their  corporate 
powers, 

to  the  execution  of  their  charter  duties,  and  the  charter  gives 
them  adequate  powers  to  enter  upon  the  lands  of  others  and 
occupy  them  for  the  purpose  of  the  navigation,  and  certainly 
they  have  not  less  power  in  regard  to  that  which  belongs  to 


act  directly  upon  the  subject.  This  is  indispensable 
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them,  and  the  possession  of  which  has  been  given  to  another 
for  the  benefit  of  the  Company,  and  subject  to  their  superin¬ 
tendence.  The  charter  knows  of  no  lock-keepers  except 
those  which  are  under  the  charter,  and  all  such  are  liable  to  be 
summarily  removed  by  the  tenth  section  of  the  act  of  10th 
April  1826.  The  City,  though  a  great  corporation,  has,  never¬ 
theless,  assumed  the  duties  of  an  agency  under  the  charter ;  and 
we  are  of  opinion,  notwithstanding  any  stipulations  in  the 
agreement  of  14th  June  1824,  that  the  officers  appointed  by 
the  City  to  perform  these  duties,  are,  so  far,  officers  of  the 
Company,  and  subject  to  their  charter  power. 

Here,  again,  the  principles,  stated  by  us  at  the  outset  of  this 
opinion,  apply  to  the  interpretation  of  the  clauses  which  affect 
the  third  question,  as  much  as  they  applied  to  the  others.  It 
was  not  lawful  for  the  Company  to  give  such  a  control  to  the 
City  over  any  of  the  locks  or  canals  as  to  take  them  out  of  the 
general  charter  authority.  They  are,  and  must  continue, 
locks  and  canals  of  the  Navigation  Company,  subject  to  the 
plenary  control  of  the  Company,  according  to  the  charter.  If  I 
the  agreement  says  the  contrary,  it  can  have  no  legal  effect  in 
this  particular.  But  it  ought  not  to  be  understood  to  say  so, 
unless  the  expressions  are  too  plain  to  admit  of  any  other  in¬ 
terpretation,  and  we  are  clearly  of  opinion  that  they  are  not  of 
such  a  description.  On  the  contrary,  the  reservation  of  the 
right  of  superintendence  is  the  reservation  of  every  charter 
right  that  it  has  over  any  other  canal  or  locks  belonging  to  the 
navigation  ;  and  if  the  removal  of  the  agent  be  essential  to  the 
due  exercise  of  this  superintendence,  then  the  Company  have 
the  right  to  remove  him. 

If  it  be  said  that  such  a  right  cannot  be  exercised  by  the 
Company  directly  upon  the  lock-keeper,  because  the  City  is 
the  keeper  under  the  agreement,  and  the  lock-keeper  is  their 
servant,  we  think  it  a  sufficient  answer  to  say,  that  if  the  City 
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remove  their  servant  upon  the  call  of  the  Company,  nothing 
more  may  be  requisite  ;  but  if  they  do  not,  then  the  lock-keeper 
may  be  proceeded  against  as  the  agent  of  the  Company,  because 
he  is  the  servant  of  those  who  are  the  agents  of  the  Company. 
If  the  City  asserts  a  right  under  the  agreement  to  the  per¬ 
petual  possession  of  the  canal  and  locks,  toll-house  and  ground 
at  Fair  Mount,  and  that  it  holds  this  possession  under  a  per¬ 
sonal  covenant  to  attend  and  repair  them,  subject  to  a  mere 
right  of  the  Company  to  overlook  them,  and  if  the  duty  is 
not  well  performed  to  sue  them  for  it;  we  are  unable  to  enter¬ 
tain  any  other  opinion  upon  this  head,  than  that  such  a  right 
is  not  imparted  by  any  words  in  the  agreement  which  we 
have  been  able  to  discover,  and  if  sufficient  words  were  there, 
in  our  judgment  the  provision  would  have  exceeded  the  autho¬ 
rity  of  the  Company,  and  therefore  would  not  bind  their  suc¬ 
cessors.  It  would  take  away  the  superintendence  from  the 
Company,  with  whom  the  charter  placed  it,  and  transfer  it  to 
a  court  and  jury  in  a  suit  to  be  brought  by  the  Company  for 
damages,  thus  leaving  the  trade  and  navigation,  and  the  Com¬ 
pany  also,  to  become  the  victims  of  litigation  ;  and  it  would 
impede  and  interrupt  the  navigation ,  by  stipulations  for  the 
management  of  locks  and  canals  and  the  possession  of  toll¬ 
houses,  contained  in  a  transfer  of  water-power,  when  it  is  the 
express  proviso  in  the  fifteenth  section  of  the  charter,  that 
every  such  transfer  must  be  so  made  as  not  to  produce  such  an 
effect.  Whether  the  effect  of  the  transfer  of  water-power  is  to 
impede  and  interrupt  the  navigation,  by  taking  too  much  wa¬ 
ter,  or  by  giving  the  transferee  a  control  over  the  use  of  what  is 
reserved  to  the  Company,  is,  in  our  opinions,  the  same  thing, 
and  consequently  liable  to  the  same  objection. 

In  reply  to  the  third  question,  we  are  of  opinion,  that  the 
Navigation  Company  have  the  right,  if  it  is  necessary  to  the 
erection  of  another  lock  and  canal  at  Fair  Mount  for  the  pur- 
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poses  of  the  navigation,  and  to  prevent  its  being  impeded 
interrupted,  to  remove  the  lock-keeper  and  the  toll-house. 

JOHN  SERGEANT. 
HOR.  BINNEY. 

CH.  CHAUNCEY. 


Philadelphia ,  Dec.  29,  1832. 


